punitive damages, a jury determined how much Exxon should pay.
The Exxon Valdez litigation epitomizes a disparity in the allocation of penalty-setting power that exists both in federal court and in nearly all state courts. Noting this disparity, the Fourth Circuit recently adopted a new and more stringent standard for post-trial review of jury awards of punitive damages.' It concluded that, to the extent that a punitive damages award rests on a policy judgment (as opposed to a determination of the facts), a trial judge deciding a motion for remittitur may independently assess how much the defendant should be punished. ' Similarly, bills concerning product liability cases introduced in Congress in recent years would have given both federal and state trial judges a greater role in awarding punitive damages. In general, the bills would cap punitive damages at the greater of $250,000 or two times compensatory damages, and a jury's award exceeding the cap could stand only if the trial judge determined in a separate proceeding that the jury's award was warranted."
This Article considers whether, as to cases brought in federal court, the courts can and should go further than either the Fourth Circuit or the recent bills, and squarely place all of the Juries set punitive damages in the first instance in federal court and in the courts of nearly every state that permits the recovery of such damages. The exceptions are the Kansas courts and, in certain actions, the Connecticut courts. Kan Stat Ann § 60-3 7 01(a) (Supp 1992); Gen Stat Conn § § 31-290a(b), 35-53(b), 36a-618, 42-110g(a), 46a-98(d), 52-240b (1997) . ' Atlas Food Systems & Services v Crane National Vendors, 99 F3d 587, 594-95 (4th Cir 1996) .
The Fourth Circuit acknowledged that juries are well suited to determine facts relevant to the amount of punitive damages, but stressed that "other policy-related elements-e.g., the likelihood that an award will deter the defendant or others from engaging in similar conduct-are not factual questions and, therefore, are more appropriately decided by the trial judge." Id at 594. The Fourth Circuit concluded that "when reviewing the amount of a jury's punitive award under Federal Rule of Civil Procedure 59, the district court has a participatory decisionmaking role that it does not have when reviewing a jury's findings based solely on facts." Id. "While a district court must give due respect to a jury's comparative advantages in initially deciding upon the amount of punitive damages to award, the court may depart from that award to the extent that it concludes that its own comparative advantages warrant such a departure.... The coures review of the amount of a punitive damage award should involve comparison of the coures independent judgment on the appropriate amount with the jury's award to determine whether the jury's award is so excessive as to work an injustice." Id at 595. ment preserves only the substance of the right of trial by jury that was recognized by the English common law in the eighteenth century.
Part H examines certain Supreme Court decisions that some courts and commentators have read as establishing a Seventh Amendment right to a jury determination of the amount of punitive damages. This Part concludes that the decisions do not establish the existence of such a right.
Part III analyzes the Supreme Court's decision in Tull. Part IV demonstrates that having juries fix punitive damages is not necessary to preserve the substance of the commonlaw right to trial by jury. Under the English common law, there was no right to a trial by jury on the issue of damages. In some cases damages were determined in a trial by jury before a judge, but often they were set by an inquest jury in a proceeding before a sheriff pursuant to a writ of inquiry. Such an inquest was intended to inform the conscience of the court, which could instead assess damages itself. Moreover, the common law developed for centuries before 1791, but punitive damages were not recognized until 1763.18 In one of the early cases allowing damages in excess of the plaintiff's injury, damages were decided by a jury pursuant to a writ of inquiry. 9 Punitive damages today also differ significantly from punitive damages in eighteenth century England.
Part V argues that, as a matter of policy, the power to set punitive damages in federal court should rest with trial judges, subject to appellate review, rather than with juries. Judges are less susceptible to emotional factors, less likely to be unduly influenced by a defendant's wealth, more experienced in imposing punishment, and more knowledgeable of the punishment imposed in other cases.
Finally, Part VI shows that neither a new statute nor an amendment to the Federal Rules of Civil Procedure is necessary to permit federal trial judges to determine the amount of punitive damages.
I. HISTORY OF THE SEVENTH AMENDMENT AND ITS INTERPRETATION
The Constitution approved in September 1787 by the Constitutional Convention in Philadelphia guaranteed the right to a jury trial in criminal cases," 0 but it said nothing of the right to a jury trial in civil cases. It also lacked a bill of rights. The proposed Constitution became the focus of a vigorous debate throughout the country, with the Anti-Federalists vociferously attacking it and the Federalists defending it. The AntiFederalists objected most strongly to the lack of a bill of rights, the Supreme Court's appellate jurisdiction as to law and fact, and the absence of a civil jury-trial guarantee. 2 In several states, the Anti-Federalists succeeded in obtaining support for proposed amendments protecting the right to jury trial in civil cases. The Virginia Ratifying Convention urged the adoption of an amendment providing that, "in controversies respecting property, and in suits between man and man, the ancient trial by jury is one of the greatest securities to the rights of the people, and [is] to remain sacred and inviolable." New York's convention proposed essentially the same amendment. ' The Massachusetts and New Hampshire conventions proposed an amendment stating that " [i] n civil actions between Citizens of different States every issue of fact arising in Actions at common law shall be tried by a Jury, if the parties, or either of them, request it. ' In response, the Federalists denied that the Constitution was intended to limit jury trials in civil cases, 25 and they promised to enact legislation to protect the right to a jury trial in such cases 2 The Anti-Federalists insisted, however, on a constitutional guarantee. Their efforts led to the inclusion in the Bill of Rights of what became the Seventh Amendment, guaranteeing a jury trial in suits at common law and restricting re-examination of jury verdicts:
In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be pre-served, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than according to the rules of the common law." The Bill of Rights was approved by Congress in September 1789,29 and obtained the required approval of three-fourths of the states in late 1791. 30 Although the general words of the Seventh Amendment were sufficient to secure agreement in 1791, their meaning has been sharply disputed many times in the two centuries since." The Supreme Court has interpreted the Seventh Amendment in dozens of decisions, not all of them consistent with each other. 2 Despite the controversy and uncertainty that have surrounded the Seventh Amendment, several pertinent principles concerning its scope are reasonably well established. The Supreme Court has held that the "common law" referred to in the Seventh Amendment is the common law of England, ' though are preserved against change.
3 4 As a result, opinions interpreting the Amendment have often included attempts to delve into the law of eighteenth century England. 5 The Court has also held that the Jury Trial Clause and the Re-examination Clause are independent." Thus, even if a matter is not triable of right to a jury under the Jury Trial Clause, if it is so tried the Re-examination Clause limits post-trial and appellate review of the jury's verdict.
Although the Jury Trial Clause refers to "Suits at common law," it has been interpreted to guarantee a jury trial not only on causes of action that existed under the English common law, but also on many causes of action not recognized until long after 1791. In several cases, the Supreme Court has applied a twopronged test in deciding whether a party is entitled to a jury trial on a cause of action unknown to the English common law: the first prong compares the new cause of action with actions brought in eighteenth century England and asks whether similar causes of action were tried to a jury; the second prong examines the nature of the remedy sought."
It is well-settled that, even if a given cause of action triggers a right to a jury trial, that right does not necessarily encompass all issues relating to that cause of action. 5 US 93, 97-98 (1991); Chauffeurs, Teamsters and Helpers Local 391 v Terry, 494 US 558, 565 (1990) (plurality opinion); Granfinanciera, SA v Nordberg, 492 US 33, 42 (1989) ; Tull, 481 US at 417-18. In its recent decision in Markman, where it was undisputed that the cause of action at issue triggered a right to jury trial on some issues, the Court applied the first prong of this test but not the second. 116 S Ct at 1389-92. Earlier cases had treated the second prong as more important. See Terry, 494 US at 565 (plurality opinion); Granfinanciera, 492 US at 42; Tull, 481 US at 421. See also Curtis v Loether, 415 US 189, 194 (1974) (implying that "the relief sought here" prong is "more importanV than analogous common law actions).
At least two cases applying the two-pronged test treated the presence of a claim for money damages as.a factor strongly indicating that a particular cause of action triggered a right to a jury trial. See Terry, 494 US at 570; Curtis, In dicta in a 1970 decision, the Court identified a third factor bearing on whether an issue is triable as of right to a jury: "the practical abilities and limitations of juries. " Ross v Bernhard, 396 US 531, 538 n 10 (1970 The statement from Markman just quoted also embodies another established-but far from precise-principle of Seventh Amendment jurisprudence: the principle that the Amendment preserves only "the substance of the common law right" of trial by jury. 4 " The Supreme Court has declared that "the Amendment was designed to preserve the basic institution of jury trial in only its most fundamental elements," and that " [o] nly those incidents which are regarded as fundamental, as inherent in and of the essence of the system of trial by jury, are placed beyond the reach of the legislature."" A series of nineteenth century Supreme Court decisions applying this fundamental-elements principle approved the directed verdict without pointing to any clear precedent for it in eighteenth century English law. 45 Similarly, early in this century the Court held that the Seventh Amendment does not prohibit summary judgment, a procedural device that was unknown in England in 1791.4 ' The fundamental-elements principle also was reflected in the Court's 1897 decision in Walker v New Mexico & Pacific Railroad Co, 4 " where a jury's answers to special interrogatories were inconsistent with its general verdict. The issue was whether the trial court could enter judgment based on the answers to the special 116 S Ct 1384 (1996) . Id at 1389. See, for example, Columbus Mills, Inc v Freeland, 918 F2d 1575 , 1578 (11th Cir 1990 Pan Am World Airways, Inc v Ramos, 357 F2d 341, 342 (1st Cir 1966); Swofford v B & W, Inc, 336 F2d 406, 413 (5th Cir 1964) .
, Markman, 116 S Ct at 1389; Colgrove v Battin, 413 US 149, 156-57 (1973) ; Baltimore & Carolina Line, Inc v Redman, 295 US 654, 657 (1935) . See Capital Traction Co v Hof, 174 US 1, 23 (1899) ("It is not 'trial by jury,' but 'the right of trial by jury,' which the Amendment declares 'shall be preserved.').
Galloway v United States, 319 US 372, 392 (1943 
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interrogatories or could only grant a new trial. The Supreme Court did not cite any precedent in the English common law for entering a judgment contrary to the jury's general verdict. 4 8 But it held that the Seventh Amendment posed no obstacle to entry of such a judgment, because the purpose of the Amendment "is not to preserve mere matters of form and procedure but substance of right." 4 9 Numerous decisions in this century reflect the continuing importance of the fundamental-elements principle. In 1920, the Supreme Court held in Ex parte Peterson' that the Seventh Amendment was not violated by the appointment of an auditor to make a preliminary investigation, hear witnesses, examine financial records, and prepare a report to be admitted at trial as prima facie evidence. The Court acknowledged that "there did not exist in England, or so far as appears in any of the colonies, any officer, permanent or temporary, who, in connection with trials by jury, exercised the powers of an auditor above described." 5 ' The Court nonetheless found no constitutional violation, because "[n]ew devices may be used to adapt the ancient institution [of jury trial] to present needs and to make of it an efficient instrument in the administration of justice. 1 2 In 1931, the Court held in Gasoline Products Co v Champlin Refining Co 3 that when a new trial is granted because of an error relating to one issue, the retrial may be limited to that issue, provided that "the issue to be retried is so distinct and separable from the others that a trial of it alone may be had without injustice." The Court so held despite the settled rule of the English common law that a retrial had to be of the entire case. ' In The Amendment did not bind the federal courts to the exact procedural incidents or details of jury trial according to the common law in 1791, any more than it tied them to the common law system of pleading or the specific rules of evidence then prevailing. Nor were "the rules of the common law" then prevalent, including those relating to the procedure by which the judge regulated the jury's role on questions of fact, crystallized in a fixed and immutable system. On the contrary, they were constantly changing and developing during the late eighteenth and early nineteenth centuries. In 1791 this process already had resulted in widely divergent common-law rules on procedural matters among the states, and between them and England. And none of the contemporaneous rules regarding judicial control of the evidence going to juries or its sufficiency to support a verdict had reached any precise, much less final, form. In addition, the passage of time has obscured much of the procedure which then may have had more or less definite form, even for historical purposes.
[Tlhe Amendment was designed to preserve the basic institution of jury trial in only its most fundamental elements, not the great mass of procedural forms and details, varying even then so widely among common-law jurisdictions. 56 In its 1973 decision in Colgrove v Battin, 7 a sharply divided Court relied upon the fundamental-elements doctrine in holding that the "jury trial," as guaranteed by the Seventh Amendment, may be a trial before a jury of only six persons. 58 The Court so held despite the tradition of twelve-person juries dating back at least to the fourteenth century, 59 and despite the fact that many of the Court's own decisions had assumed that the Seventh Amendment requires a twelve-person jury."° In an opinion by . 413 US 149, 157, 160 (1973 Justice Brennan, the Court explained that the divergence of state practices in 1791 had meant that the civil jury-trial provision of the Bill of Rights "would necessarily have to be general," and that in fact "the right was limited in general words to 'suits at common law." '' The Court could "only conclude.., that by referring to the 'common law,' the Framers of the Seventh Amendment were concerned with preserving the right of trial by jury in civil cases where it existed at common law, rather than the various incidents of trial by jury."" 2 The Court framed the question as "whether a jury of 12 is of the substance of the common-law right of trial by jury,' 3 and concluded that it was not."
In its 1979 decision in Parklane Hosiery Co v Shore, 65 the Court again relied upon the fundamental-elements principle. The Securities and Exchange Commission ("SEC") had brought an equitable action in which it had secured a declaratory judgment against a corporation for issuing a false and misleading proxy statement." The Court held that the Seventh Amendment posed no obstacle to applying the doctrine of collateral estoppel against the corporation in a subsequent legal action by a class of stockholders, thus precluding the corporation from denying that the proxy statement was false and misleading. 7 The Court so ruled even though at common law mutuality of parties was required before a party could be bound by a prior judgment, and the stockholders had not been parties to the SEC action."
In its 1996 decision in Markman, the Court held that the Seventh Amendment right to a jury trial, though applicable to patent-infringement actions, does not confer a right to have a patent construed by a jury. 69 The critical question, the Court said, was "whether the particular trial decision must fall to the jury in order to preserve the substance of the common-law right as it existed in 1791.'o To answer the question, the Court explained, "the sounder course, when available, is to classify a mongrel practice.., by using the historical method, much as we do in charac- terizing the suits and actions within which they arise." 7 If an "exact antecedent" is lacking, "the best hope lies in comparing the modern practice to earlier ones whose allocation to court or jury we do know,... seeking the best analogy we can between an old and the new." 72 Gasperini, the Court's most recent Seventh Amendment decision, is also instructive, although it involved the Reexamination Clause rather than the Jury Trial Clause. 7 " At issue was the permissibility of appellate review of the denial of a motion to set aside a jury verdict as excessive. 7 4 In several opinions from the late nineteenth and early twentieth centuries, the Court had interpreted the Seventh Amendment to bar such review. 5 In Gasperini, however, the Court held such review to be "reconcilable with the Seventh Amendment as a control necessary and proper to the fair administration of justice." 7 " The Court cited no precedent for the practice in eighteenth century English law. Instead, the Court indicated that the meaning of the Seventh Amendment was not frozen in 1791:
If the meaning of the Seventh Amendment were fixed at 1791, our civil juries would remain, as they unquestionably were at common law, ' 116 S Ct at 2223. Id at 2224 n 20 (citations omitted). See also id at 2225-30 (Stevens dissenting) (disagreeing with the majority on another issue, but agreeing that the Seventh Amendment did not bar appellate review and stating that "[tihere is nothing in its history or language to suggest that the Amendment had any purpose but to preserve the essentials of the jury trial as it was known to the common law before the adoption of the Constitution," quoting Dimick, 293 US at 490 (Stone dissenting)). "Judgment as a matter of law" is the term added to FRCP 50 in 1991, replacing the terms "directed verdict" and "judgment notwithstanding the verdict" in federal practice. 28 USCA Rule 50 (1992 & Supp 1997) (Advisory Committee notes).
The principle that the Seventh Amendment preserves only the most fundamental incidents of the English jury-trial system has greatly restricted the reach of the Amendment. The impact of the fundamental-elements principle can be seen today in matters as basic as the number of jurors in the jury box; motions made before, during, and after trial; and the scope of appellate review.
II. SUPREME COURT CASES PURPORTEDLY ESTABLISHING THE
RIGHT TO HAVE A JURY SET PUNITIVE DAMAGES Some courts and commentators have suggested that certain decisions of the Supreme Court involving awards of damages establish that the Seventh Amendment right to jury trial extends to determining the amount of punitive damages. This Part shows why those cases do not resolve this issue.
A. Barry v Edmunds
The Supreme Court's 1886 decision in Barry v Edmunds" has been cited as authority that the Seventh Amendment confers a right to have a jury set punitive damages. 7 9 The Court held that an action for trespass should not have been dismissed by the trial court for failure to satisfy the federal amount-in-controversy requirement, which at that time was $500." 0 The trial court had explained that "if the jury should render a verdict for ($500) five hundred dollars damages such verdict would be excessive, and the court would feel compelled to set it aside." 8 ' The Supreme Court concluded that, to the contrary, a jury could award more than $500, because the value of the horse forcibly taken from the plaintiff by the defendant ($100) "would not necessarily cover [the plaintiff's] actual, direct, and immediate pecuniary loss, "s 2 and because the jury could award punitive damages. 83 Of particular pertinence is the following passage in the Supreme Court's opinion:
There was clear error in the Circuit Court in its ruling, as matter of law, that there could be no lawful recovery.., of an amount equal to that which is necessary to support the [65:179 jurisdiction of the court. The same error was repeated in acting upon the statement, that a verdict, if rendered for that amount, would be excessive and set aside for that reason-a statement which could not, at any rate, be judicially made before such a verdict was in fact rendered. It adds, indeed, to the principal error, if any distinction can be made, that which consists in encroaching upon the province of the jur..... [I]n such cases as the present, and other actions for torts where no precise rule of law fixes the recoverable damages, it is the peculiar function of the jury to determine the amount by their verdict .... [A] verdict will not be set aside in a case of tort for excessive damages "unless the court can clearly see that the jury have committed some very gross and palpable error, or have acted under some improper bias, influence or prejudice, or have totally mistaken the rules of law by which the damages are to be regulated"-that is, "unless the verdict is so excessive or outrageous," with reference to all the circumstances of the case, "as to demonstrate that the jury have acted against the rules of law, or have suffered their passions, their prejudices, or their perverse disregard of justice to mislead them." In no case is it permissible for the court to substitute itself for the jury, and compel a compliance on the part of the latter with its own view of the facts in evidence, as the standard and measure of that justice, which the jury itself is the appointed constitutional tribunal to award. ' It is clear from the parts of the opinion immediately preceding" and following this passage 8 " that the "damages" referred to included punitive as well as compensatory damages. Therefore, the Court's statement that "the jury itself is the appointed constitutional tribunal to award" damages" could be read to mean that the Jury Trial Clause entitles a party to have a jury determine the amount of punitive damages. "Barry, 116 US at 562 ("It is equally clear... that the plaintiff is not limited in his recovery to the mere value of the property taken," and may "be entitled to exemplary damages."). ' Id at 566 ("e dignity and value of the rights assailed, and the power and authority of the source from which the assault proceeds, are elements to be considered in the computation of damages, not only compensation for the direct loss inflicted, but a remedy and prevention for the greater wrong and injury involved in the apprehension of its repetition.").
Id at 565.
But, consider6d in its entirety, Barry does not so hold. Whether compensatory damages or punitive damages were to be determined by a jury if the case proceeded to trial was not at issue; the trial court had explicitly assumed that damages would be for the jury to assess if the case were tried." 8 The trial court had nevertheless dismissed the action because it had concluded that any jury verdict of more than $500 would have been excessive.
9
The Court's statement that "the jury itself is the appointed constitutional tribunal to award" damages followed a discussion that focused on the limitations of a court's power to set aside as excessive a jury's verdict in a tort action." The statement thus appears to have been made with reference to the Re-examination Clause rather than the Jury Trial Clause. The Court also spoke generally of damages in tort, and did not specifically address punitive damages. 9 '
B. Curtis v Loether
Eighty-eight years after Barry, the Court addressed the right to a jury trial in another case involving a prayer for punitive damages. But, again, it did not hold that there was a right to have the jury set those damages.
In Curtis v Loether," 2 an African-American woman alleged that two white men had refused to rent her an apartment because of her race, in violation of Title VIII of the Civil Rights Act of 1968. 9 (1889), to support its conclusion that the Seventh Amendment right to jury trial extends to the amount of punitive damages. 938 F2d at 506. In Kennon, a jury awarded compensatory damages of $20,750. On appeal, the territorial supreme court held that the damages were excessive and reduced the judgment to $10,750, without allowing the plaintiff to choose a new trial instead. 131 US at 24. The United States Supreme Court held that this reduction violated the Seventh Amendment. 131 US at 27-30. For two reasons, Kennon does not indicate that the Seventh Amendment entitles a party to a jury determination of the amount of punitive damages. First, there is no indication that the case involved an award of punitive damages. Second, what issues were triable to a jury was not in question; the issue of damages had been submitted to the jury. The Supreme Court's decision was based on the appellate court's action in substituting its estimate of the damages for the jury's and not affording the plaintiff the opportunity for a new trial if he found unacceptable whatever remittitur the court ordered. See 131 US at 29-30. Kennon is properly understood as a decision based on the Re-examination Clause rather than the Jury Trial Clause.
415 US 189, 189-90 (1974) . 42 USC § 3604(a) (1994).
damages (which the statute permitted in the amount of $1,000 or less). The prayer for injunctive relief was decided before trial, and at trial the plaintiff sought to recover compensatory as well as punitive damages. 4 The trial court refused the defendants' request for a jury trial. 5 After a bench trial, it found no actual damages but awarded $250 in punitive damages. 9 The Supreme Court held that the defendants should have been afforded a jury trial. "The Seventh Amendment does apply," the Court declared, "to actions enforcing statutory rights, and requires a jury trial upon demand, if the statute creates legal rights and remedies, enforceable in an action for damages in the ordinary courts of law." 97 The Court concluded that the action was one to enforce "legal rights." 98 First, "[a] damages action under the statute sounds basically in tort--the statute merely defines a new legal duty," and the cause of action is "analogous to a number of tort actions recognized at common law." 99 Second, and according to the Court more important, "the relief sought here-actual and punitive damages-is the traditional form of relief offered in the courts of law."'" The Court also commented that, whatever might be the merit of circuit court decisions that had characterized backpay awarded in Title VII employment discrimination cases as "equitable," "there is surely no basis for characterizing the award of compensatory and punitive damages here as equitable relief." ' Like Barry, Curtis does not establish that the Seventh Amendment entitles a party to have a jury set punitive damages. In Curtis the trial court had decided all issues without a juryincluding whether the defendants had discriminated against the plaintiff because of her race, whether she had suffered actual damages, whether punitive damages were warranted, and if so what the amount of punitive damages should be. 0 2 In holding that the defendants had been improperly derped a jury trial, the Supreme Court did not specify whether a judge or a jury should determine the amount of punitive damages.' In defending the denial of a jury trial, the plaintiff had stressed in the Supreme Court that the only damages she sought in her complaint were punitive damages."' Significantly, the Court did not state that it made no difference whether only punitive damages were sought, but instead noted that the plaintiff "later sought to recover actual damages as well," that the pretrial order listed actual damages as an issue to be tried, and that at trial the plaintiff unsuccessfully attempted to prove such damages.
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In distinguishing fair housing actions under Title VIII from employment actions for reinstatement and backpay under Title VII (which several courts of appeals had held did not trigger the right to a jury trial),' 6 the Curtis Court stressed that "the decision whether to award backpay is committed to the discretion of the trial judge," whereas " [t] here is no comparable discretion [under Title VIII]: if a plaintiff proves unlawful discrimination and actual damages, he is entitled to judgment for that amount."' The Court's distinction depended on the presence of a claim for actual damages. Furthermore, in this respect punitive damages are similar to backpay under Title VII, not to actual damages under Title VIII. Punitive damages are awarded as a matter of discretion; there is no entitlement to them. 0 8
The Court also stated that "[w]e need not, and do not, go so far as to say that any award of monetary relief must necessarily be 'legal' relief. "' 9 Immediately following that statement, the Court cited two of its prior decisions and, in a footnote, page 414 of the Fifth Circuit 's had not "converted typical non-jury claims, or remedies, into jury ones" and had not "suddenly converted any money request into a money claim triable by jury.""' Moreover, the Swofford court had made those statements in support of its conclusion that "exemplary damages and attorneys' fees are not money claims triable by jury, although they are awarded in a 'legal' action." 4 The Supreme Court's citation of Swofford, together with the care the Court took to point out that the issue of actual damages had been tried," 5 suggests that the Court did not intend to decide whether there is a right to have a jury set punitive damages.
III. TULL V UNITED STATES
Not only has the Supreme Court never held that the Seventh Amendment guarantees a right to a jury trial on the amount of punitive damages, but in its 1987 decision in Tull v United States, the Court ruled that the Seventh Amendment does not entitle a defendant to have a jury determine the amount of a civil penalty. 1 16 Tull involved an action by the federal government against a real estate developer, Edward Tull, for a civil penalty under the Clean Water Act ("CWA). 117 The government sought a penalty of nearly $23 million."' The trial court denied Tull's demand for a jury trial and, after a bench trial, held him liable and assessed a penalty of $325,000.1"
In an opinion by Justice Brennan, the Supreme Court held that Tull had a right to a jury trial on his liability for a penalty, 20 but not on the amount of the penalty. 2 ' It was permissible, the Court ruled, for Congress to vest trial judges with the power to set the amount of penalties under the CWA." 2 The Court explained that having the jury "determine the remedy in a trial in " 0 Swofford, 336 F2d at 414.
... Id at 413 (emphasis added).
Swofford involved a claim of patent infringement, but the court's holding that there was no right to a jury trial on exemplary damages was based on the nature of that remedy, not on the nature of the claim; the court specifically noted that "[a] claim for damages based upon a charge of infringement of patent is plainly a 'legal' claim.
n " Id at 410 n 5. which it must determine liability" is not "necessary" "to preserve the 'substance of the common law right of trial by jury."' In a footnote, the Court added the very broad statement that "Inlothing in the Amendment's language suggests that the right to a jury trial extends to the remedy phase of a civil trial."' The Court said it had been "presented with no evidence that the Framers meant to extend the right to a jury to the remedy phase of a civil trial. " "a The Court went on to explain:
The assessment of a civil penalty is not one of the "most fundamental elements." Congress' authority to fix the penalty by statute has not been questioned, and it was also the British practice. In the United States, the action to recover civil penalties usually seeks the amount fixed by Congress. The assessment of civil penalties thus cannot be said to involve the "substance of a common-law right to a trial by jury," nor a "fundamental element of a jury trial."
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The Court added two other justifications for its conclusion that Tul had no right to have a jury determine his penalty. First, "[since Congress itself may fix the civil penalties, it may delegate that determination to trial judges." 27 Second, "[i]n this case, highly discretionary calculations that take into account multiple factors are necessary in order to set civil penalties under the Clean Water Act. These are the kinds of calculations traditionally performed by judges."'
Although Thul involved a statutory civil penalty rather than punitive damages, the Court's opinion specifically notes that "the remedy of civil penalties is similar to the remedy of punitive damages, another legal remedy that is not a fixed fine. " ' More- (Rehnquist concurring) . In his concurring opinion in Albemarle, Justice Rehnquist suggested that if backpay were routinely awarded under Title VII upon a finding of discrimination, rather than on a case-by-case basis in the discretion of the court, the right to a jury trial would be triggered. 422 US at 443. (In 1991, Congress amended Title VII to provide a right to a jury trial whenever damages are sought. See note 106.) 481 US at 422 n 7. See also id at 422 (describing punitive damages as an example of a remedy "intended to punish culpable individuals" that was "issued by courts of law, not courts of equity"); Minneapolis and St Louis Railway Co v Beckwith, 129 US 26, 36 (1889) (describing punitive damages as "one mode of imposing a penalty for the violation of duty"). The statements in Tull about punitive damages appear in the part of the opinion over, while two dissenting Justices argued that the decision was inconsistent with the traditional treatment of punitive damages, 30 the majority did not distinguish punitive damages or indicate that its decision would have no impact on claims for punitive damages. When Tull was decided, the Supreme Court had begun to devote increasing attention to cases involving large awards of punitive damages. '' The Court surely would have been aware of the potential implications of its decision for punitive damages; indeed, its broad language questioning whether the right to jury trial extends to the determination of remedies at all" 3 2 may well have been included for the very purpose of inviting a rethinking of the treatment of punitive damages. In light of Tull, as well as the recent statement of three Justices that "the level of punitive damages is not really a 'fact' tried' by the jury,"' 3 whether a party has a right under the Seventh Amendment to have a jury set punitive damages is very much an open question." 3 holding that the defendant had a right to have a jury decide his liability for a penalty. 481 US at 422-25. ' See 481 US at 428 (Scalia, joined by Stevens, concurring in part and dissenting in part) ("I can recall no precedent for judgment of civil liability by jury but assessment of amount by the court. Even punitive damages are assessed by the jury when liability is determined in that fashion.").
" Shamblin's. Defender Industries, Inc v Northwestern Mutual Life Insurance Co, 938 F2d 502, 507 (4th Cir 1991) . In Defender Industries, the trial court, upon finding the jury's punitive damages award to be grossly excessive, had not followed the familiar procedure of ordering a new trial unless the plaintiff accepted a remittitur, but instead had ordered that judgment be entered in a reduced amount. Id at 505. Because the jury had been asked to return a verdict assessing punitive damages, with no suggestion that the verdict would be simply advisory, the Fourth Circuit could have overturned the trial court's ruling solely on the basis of the Re-examination Clause. Compare Browning-Ferris Industries of Vermont, Inc v Kelco Disposal, Inc, 492 US 257, 280 & n 26 (1989) (relying in part on Seventh Amendment in according considerable deference to trial court's denial of new trial motion in case involving large punitive damages award). But the Fourth Circuit went further, concluding that "assessment by a jury of the amount of punitive damages is Since the existence of a right to have a jury set punitive damages is an open question under Supreme Court precedent, the critical questions are whether jury determination of the amount of punitive damages was within "the 'substance of the common law right of trial by jury,""' and was one of the "most fundamental elements"" 3 6 of the jury-trial system in eighteenth century England. While the vagueness of these formulations means that their application to specific issues will almost always be debatable, they would appear to indicate that there is no right under the Seventh Amendment to have a jury set punitive damages.
A. Absence of Right to Have a Jury Determine Damages
In his opinion for the Court in Tull, Justice Brennan strongly questioned whether the Seventh Amendment was intended to guarantee a right to a jury in "the remedy phase of a civil trial,"' 37 but failed to cite any authority suggesting that the Jury Trial Clause was not intended to apply to determinations of remedy. Perhaps because of the terseness of the Court's discussion, this part of Tull has not been accorded much significance in subsequent cases in the lower federal courts or in state courts concerning the existence of a right to have a jury set punitive damages.
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The distinction suggested in Tull does in fact find support in the English common law. The common-law allocation of responsibility to determine damages calls into question whether the Seventh Amendment even guarantees the right to have a jury set compensatory damages, let alone punitive damages.
an inherent and fundamental element of the common-law right to trial by jury." 938 F2d F2d at 506 (noting that "Tull does contain some rather broad language," but concluding that Tll "cannot stand for the proposition that a plaintiff bringing a state common-law cause of action does not have a right to a jury determination of the amount of punitive damages").
In jury trials at common law, the jury could award damages.' 39 When it did so, the amount of its award was subject to only limited review. 4° But there was no right to have damages determined in a trial by jury.
Damages were frequently assessed in a separate proceeding conducted by a sheriff rather than in a trial by jury. This separate proceeding was held when a plaintiff obtained an interlocutory judgment by confession, default, or the overruling of a demurrer.' Following the interlocutory judgment, damages were determined pursuant to a writ of inquiry.' A writ of inquiry was issued by the court in which the action was pending and was executed by the sheriff. It stated that "the plaintiff ought to recover his damages .... But because it is unknown what damages he hath sustained... , the sheriff is commanded, that by the oath of twelve honest and lawful men of his county, he diligently inquire the same; and return the inquisition into court."' 43 The inquest jury sometimes had more than twelve members. ' When a writ of inquiry was executed, the inquiry into damages was conducted before the sheriff or an undersheriff. 45 According to one estimate, in the seventeenth century there were five times as many inquiries into damages before sheriffs as there were trials involving damages before nisi prius judges. 4 ' The English courts recognized that there was "a difference between a principal verdict of a jury, and a writ of inquiry of damages; the latter being only an inquest of office to inform the conscience of the Court, and which they might have assessed themselves without any inquest at all." 147 It was recognized that courts, "if they please, may themselves assess the damages."" Although courts seldom set aside a verdict returned pursuant to a writ of inquiry,' 4 9 their power to assess damages themselves without an inquest was not questioned. 50 At common law, when a defendant contested liability but did not file a demurrer, damages as well as liability were decided in a jury trial. 5 ' But the practice following default, confession of judgment, and overruling of a demurrer suggests that in other cases damages were decided by a jury as a matter of convenience, rather than because a party was deemed to have a right to have a jury assess them. 5 2
The case law in this country concerning defaults supports this interpretation. In 1797, in a case in which a federal trial Dimick v Schiedt, 293 US 474 (1935) , Justice Sutherland's opinion for the Court discussed writs of inquiry as follows:
The power of the court to increase or diminish damages assessed upon a writ of inquiry was likewise upheld; but this upon the ground that the justices might themselves have awarded damages without the writ, and the inquisition, therefore, was nothing more than an inquest for their information. But even this rule seems long since to have fallen into disuse, the more modem practice being to award a new writ of inquiry in all cases in which the court would award a new trial.
Id at 478-79 (citations omitted). The Court did not suggest that as of 1791 any question had been raised as to the power of English judges to assess damages themselves without a writ of inquiry, or that the English courts had recognized a right to have damages assessed in a jury trial rather than pursuant to a writ of inquiry. court assessed damages itself after a default, the Supreme Court affirmed the judgment, 5 ' necessarily rejecting the defendant's claim that damages should have been assessed by the jury.
TM The defendant had relied upon the provision of the Judiciary Act of 1789 requiring that all issues of fact be decided by a jury. ' 55 Similarly, the lower federal courts have almost uniformly held that the Seventh Amendment does not confer a right to have a jury determine damages after a default. 5 ' The rule that there is no right to a jury trial after a default has been applied not just against defaulting defendants, but against plaintiffs seeking a jury trial on damages after a defendant's default. 5 7 These decisions thus cannot be attributed to an unstated doctrine of waiver or forfeiture; they instead are a latter-day reflection of the absence at common law of a right to a jury trial on damages.
B. Considerations Peculiar to Punitive Damages
The absence at common law of a right to have the amount of damages decided by a jury suggests that it might even be consistent with the Seventh Amendment for federal judges to determine the amount of compensatory damages. 55 (Matthew Bender 1996) ).
"In Dimick v Schiedt, 293 US 474 (1935) , however, which held that additur violates the Re-examination Clause, the five-Justice majority stated that, when a verdict is excessive or inadequate, "both parties remain entitled as they were entitled in the first instance, to have a jury properly determine the question of liability and the extent of the injury by an assessment of damages." Id at 486 (emphasis added). (Dimick did not involve an award such a practice would be permissible, there are considerations peculiar to punitive damages that confirm that the Seventh Amendment should not be interpreted to require that punitive damages be set by juries.
First, the English cases prior to 1791 that endorsed punitive damages (which were then referred to as exemplary damages) spoke of the power of the jury to award such damages, not of any right of a party to have a jury set them. For example, in Wilkes v Wood," 5 9 the Court of King's Bench stated that "a jury have it in their power to give damages for more than the injury received." Moreover, punitive damages were not restricted to jury trials. In Benson v Frederick,' one of the early decisions upholding a damage award in excess of the plaintiff's loss, the damages had been determined not in a trial by jury but in an inquest before a jury pursuant to a writ of inquiry.
The absence of English authority recognizing a right to have a jury determine the amount of punitive damages is not surprising in light of the English practice in criminal cases. Judges, not juries, determined sentences (though juries sometimes refused to find the defendant guilty because of concern about the harsh punishment he could face if convicted).' 6 ' Since there was no right to have a jury determine the degree of punishment in criminal cases-where a defendant's life or liberty was at stake-it would have been anomalous to recognize a right to have a monetary punishment fixed by a jury.
Second, although the common law had developed over several centuries, punitive damages were first recognized in 1763."62 The awards of punitive damages returned in jury trials in a number of cases between 1763 and 1791 hardly made jury determination of such damages one of the most fundamental elements of the jury-trial system." 63 of punitive damages.) In 1791, compensation was also a basic and long-established purpose of common law causes of action. See, for example, Anonymous, YB 6 Edw 4, fol 7, pl 18 (KB 1466). A powerful argument can be made that the jury's role would be impermissibly trivialized if even compensatory damages were determined by the judge. As the Supreme Court stressed in Galloway v United States, the rules of the common law "were constantly changing and developing during the late eighteenth and early nineteenth centuries."' Because capacity for change was an inherent part of the common law, the common law of England in 1791 possessed the capacity to adopt changes in the procedures for resolving particular issues, including punitive damages. Since punitive damages were only a recent arrival on the legal scene, had not been awarded exclusively in jury trials, and had not been declared to be triable to a jury as of right," it is not reasonable to interpret a constitutional amendment preserving the right of trial by jury in suits "at common law" as forever requiring that juries set such damages.
Third, there are important differences between punitive damages under modern American law and punitive damages under eighteenth century English law. As Professor Charles McCormick noted, "[i]t is only in America that the cases clearly have separated exemplary from compensatory damages. "' 66 In this country punitive damages are the subject of separate instructions, and in nearly all states the jury, if it chooses to award such damages, identifies in its verdict separate sums for compensatory and punitive damages. In contrast, in eighteenth century England, punitive damages typically were not a separate element of recovery. In Huckle v Money,' one of the first cases to recognize such damages, the jury returned an undifferentiated verdict of £300. Lord Camden had instructed the jurors that "they were not bound to any certain damages"; there was no instruction to consider separately what damages the jurors might deem appropri- Amendment to a punitive damages award in a trial in state court not subject to the Seventh Amendment-was not directed to the English common law, but to the common law in the United States prior to the adoption of the Fourteenth Amendment in, 1868. The Court had no reason to consider, and there is no indication that it did consider, whether jury determination of the amount of punitive damages was a significant part (if it was any part at all) of the right to jury trial in eighteenth century England.
"319 US at 391 (footnote omitted). See also Gasperini, 116 S Ct at 2224 n 20 (meaning of the Seventh Amendment not fixed as of 1791); Wolfram, 57 Minn L Rev at 736-37 (cited in note 26) (arguing that the understanding in 1791 of "common law" involved "flexibility and capacity for growth in order to respond to changing social pressures").
" ate as punishment. Similarly, the report of Wilkes v Wood, a related case in which the jury awarded £1000, indicates that Lord Pratt gave instructions to the jury to the effect that a jury have it in their power to give damages for more than the injury received. Damages are designed not only as a satisfaction to the injured person, but likewise as punishment to the guilty, to deter from any such proceeding for the future, and as a proof of the detestation of the jury to the action itself." 9 This instruction identified punishment as an additional purpose of damages, but did not ask the jury to return a separate award of punitive damages.
In several of the pre-1791 English cases that endorsed punitive damages, not only were such damages not a distinct element of recovery, but the rationale of punishment or setting an example was blended with the compensatory rationale of remedying an insult to the plaintiff. trial "fundamental to the American scheme of justice" and has held that that right-unlike the Seventh Amendment right to jury trial-must be honored in state as well as federal court. ' 72 But the Court also has held that the Sixth Amendment does not give a criminal defendant a right to have a jury determine his sentence. 17 Even in a capital case, it is permissible to assign full responsibility for deciding the defendant's sentence to the judge.' 74 If a citizen whose life or liberty is at stake does not have a right to have a jury determine his punishment, it is difficult to fathom why a citizen seeking punitive damages or seeking to avoid their imposition should have a right to have a jury determine the amount.
V. THE REASONS WHY JUDGES RATHER THAN JURIES SHOULD SET PUNITIVE DAMAGEs
If the Seventh Amendment does not dictate that juries set punitive damages, then the allocation of power to set such damages, in cases brought in federal court, is a matter of policy. This Part first will examine several considerations supporting allocation of this power to trial judges, and then show that the general justifications for jury trials in civil cases do not outweigh those considerations.
A. Policies Supporting Assessment of Punitive Damages
by Judges More than a century ago, the Supreme Court of Texas observed:
A power such as may be exercised by juries in awarding exemplary damages is liable to great abuse,--may often lead to great oppression .... In cases based on facts which merit condemnation, or even punishment, though not by law constituting crime, juries, under commendable impulses, but with judgment warped by passion, no doubt often render excessive verdicts .' 75 "Duncan v Louisiana, 391 US 145, 149 (1968). 'See Walton v Arizona, 497 US 639, 647-49 (1990) This observation was made in support of the need to exercise, "firmly and fearlessly," the power to grant a new trial when a jury's punitive damages award is excessive, 17 6 but it also points to a reason that judges are better equipped than juries to set punitive damages in the first place. Just as the Supreme Court has held that judges are better suited than juries to construe patents, 77 judges are also better suited to mete out punishment. They are more likely to be able to base the severity of the penalty on a rational assessment of the facts, rather than an emotional reaction to the defendant's misconduct. As was said in an analysis of the allocation of power to determine sentences in criminal cases, "juries are more easily influenced by emotional factors than judges, who, due to their experience, are better able to make an objective determination of the penalty to be inflicted." 78 It might be objected that the argument proves too much, for emotional factors also may influence jury awards of compensatory damages, yet juries are nevertheless asked to set compensatory damages. But assigning the determination of punitive damages to an emotion-prone decisionmaker is much more troubling than assigning the determination of compensatory damages to such a decisionmaker. In the words of the Supreme Court, punitive damages are "private fines." 17 9 But unlike criminal fines and civil statutory penalties, they are generally not subject to any cap. 8 ' The criteria that govern the determination of the amount of punitive damages confer enormous discretion. 8 ' Yet punitive damages 17 Id ([Tihere is no class of cases in which the conservatism of the judge should more frequently find field for action."). 1See Markman, 116 S Ct at 1395 (holding that judges rather than juries should construe patents in part because "a jury's capability to evaluate demeanor, to sense the 'mainsprings of human conduct,' or to reflect community standards, are much less significant than a trained ability to evaluate the testimony in relation to the overall structure of the patent") (citations omitted).
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[65:179 are awarded without the necessity for proof beyond a reasonable doubt and without many of the other protections afforded in criminal cases to minimize the risk of punishing the innocent. It is extremely problematic to give a broad power to punish to a decisionmaker that is particularly susceptible to passion and emotion, in a proceeding that lacks many of the safeguards that usually precede the meting out of punishment. 8 ' A related consideration that favors having judges set punitive damages derives from the role that the defendant's wealth plays in setting punitive damages. In most civil cases, evidence of a party's wealth is inadmissible." "The underlying reason for the rule is that such evidence tends to inject into the case a foreign, diverting, and distracting issue which may effectuate prejudicial results."" But when the amount of punitive damages is at issue, a plaintiff is allowed to introduce evidence of the defendant's finances,1 85 on the theory that "the degree of punishment or deterrence resulting from a judgment is to some extent in proportion to " The National Law Journal's annual surveys of large jury verdicts, while perhaps not complete, suggest the frequency with which juries return enormous awards of punitive damages. The 1993 survey reported four punitive damages awards of $250 million or more, three awards of approximately $100 million, ten awards of between $20 million and $100 million, and ten awards of between $5 million and $20 million. Despite Tort Reform, Huge Verdicts Continue Climbing, Nal L J $2-S12, S14, S16-S17 (Jan 17, 1994). The 1994 survey reported the $5 billion award in the Exxon Valdez case, a $1.2 billion award in a suit for human rights abuses brought against the estate of Ferdinand Marcos, an award of $173 million, sixteen awards of between $20 million and $100 million, and thirteen more awards of between $5 million and $20 million. Verdicts: The Big Numbers of 1994, Natl L J C2-C16 (Feb 6, 1995) . The 1995 survey reported a $400 million award, two $300 million awards, a $175 million award, six awards of between $50 million and $70 million, seven awards of between $20 million and $25 million, and seven awards of between $7 million and $19 million. Verdicts: The Big Numbers of 1995, Natl L J C2-C15 (Feb 5, 1996) . The 1996 survey reported a $386 million award, a $210 million award, a $200 million award, six awards of between $100 million and $150 million, seven awards of between $23 million and $60 million, seven awards of between $12 million and $18 million, and three awards of approximately $10 million. Verdicts: The Big Numbers of 1996, Natl L J C2-C10, C12, C14 (Feb 10, 1997) .
A study ofjury awards in state courts of general jurisdiction in the seventy-five largest counties in cases involving tort, contract, and real property claims, for the year ended June 30, 1992, identified 364 awards of punitive damages; the mean award was $735,000 and the median award $50,000. the means of the guilty person. "' 86 Whatever the merits of, the theory, 8 7 evidence that a defendant has a huge net worth often contributes to a staggering verdict.
The Supreme Court recognized this problem in Honda Motor Co v Oberg, "' 5 in which it held that a state violates due process by letting juries set punitive damages but not permitting review by a trial or appellate court for excessiveness. The Court stressed that "the presentation of evidence of a defendant's net worth creates the potential that juries will use their verdicts to express biases against big businesses, particularly those without strong local presences." 9 Unless the amount of punitive damages is determined in a separate phase of the trial, it seems clear that admission of evidence of wealth also may skew the jury's assessment of liability for compensatory and punitive damages and of the amount of compensatory damages. The significant increase in income inequality among Americans since the 1960s 9 ' has likely exacerbated the risk created by admission of evidence of wealth.
Judges are better suited than juries to give appropriate weight to a defendant's finances. They are less likely to be swayed by arguments that seek to base the calculation of punitive damages on a percentage of the defendant's net wealth or income.
Because of their responsibility for sentencing in criminal cases and for imposing civil statutory penalties, judges ordinarily have much more experience than jurors in determining punishments and far more familiarity with the sanctions imposed for "Restatement (Second) of Torts § 908 comment e (1977). "In the case of organizational defendants, the theory has been sharply criticized on various types of misconduct.' 9 ' Referring to Alabama's procedures for setting punitive damages, Justice Powell once observed in a draft opinion that "[t]he jurors who pass sentence on tort defendants according to these procedures probably have never decided a punitive damages case before. Thus, they have no basis for de-191 See Atlas Food Systems and Services, Inc v Crane National Vendors, Inc, 99 F3d 587, 594 (4th Cir 1996) :
[Plolicy-related elements--e.g., the likelihood that an award will deter the defendant or others from engaging in similar conduct-are not factual questions and, therefore, are more appropriately decided by the trial judge. The judge's unique vantage point and day-to-day experience with such matters lend expertise and consistency....
[Tihe district courts ... themselves are required frequently to impose penalties for punishment and deterrence in a wide array of circumstances, both in civil and in criminal contexts. Indeed, in criminal cases, our system gives juries virtually no input, except in capital cases, to determine the amount of penalties. See also Gilbert v St. Louis-San Francisco Railroad Co, 514 F2d 1277 , 1280 -81 (5th Cir 1975 (stressing that compensatory and punitive damages "are not administrable in the same fashion," and upholding remittitur of award from $225,000 to $60,000 because trial judge "could not justify, on principles of legal policy, a jury award in this case which so vastly exceeded an earlier award in a stronger case"); Owen, Comment, 56 S Cal L Rev at 120 (cited in note 11) ("Judges have more familiarity than do juries with distinguishing 'wrong' from 'very wrong' behavior (and fixing the appropriate level of punishment therefor) upon a formal social scale .... "); Zoppo v Homestead Insurance Co, 71 Ohio St 3d 552, 644 NE2d 397, 404 (1994) (Wright, joined by Moyer, dissenting):
In order to reach a fair punishment, the decision'maker must be able to compare the wrongful conduct in this case against similar conduct in other cases. Additionally, such a broad perspective is essential in order to set a level of damages which, while fair, will adequately deter such wrongful conduct in the future. This broad perspective, which is necessary to give effect to the purposes of punitive damages, makes the judge and not the jury the appropriate decision-maker. The knowledge and experience necessary to set punitive damages effectively are unique to the judge alone. The Zoppo majority held that a statute ordering judicial assessment of punitive damages violated the right to jury trial protected by the Ohio Constitution, id at 401, and did not address whether, as a matter of policy, judges or juries are better suited to assess punitive damages. Compare Torres v North American Van Lines, Inc, 135 Ariz 35, 658 P2d 835, 841 (Ariz App 1982) (relying in part on trial judge's experience in personal injury lawsuits in affirming remittitur that cut punitive damages award by 75 percent). Since they took effect in 1987, the Federal Sentencing Guidelines have been interpreted by many courts to limit significantly the ability of federal judges to tailor sentences to the facts of the case. In Koon v United States, 116 S Ct 2035 (1996 , however, the Supreme Court emphasized the importance of taking into account individual circumstances in sentencing under the Guidelines. Id at 2053 ("It has been uniform and constant in the federal judicial tradition for the sentencing judge to consider every convicted person as an individual and every case as a unique study in the human failings that sometimes mitigate, sometimes magnify, the crime and punishment to ensue."); see also id at 2044 (noting that Congress "[aicknowledged the wisdom, even the necessity, of sentencing procedures that take into account individual circumstances"). Even when a court does not depart from the Guidelines range deemed to be applicable, it must exercise discretion in choosing a sentence within the range.
termining what penalties are common in particular kinds of cases."
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Because judges are in a better position to impose a punishment that is in line with the punishments imposed for similar misconduct, determination of the amount of punitive damages by judges would promote the interest in treating like cases alike. ' 9 As Professor Colleen Murphy has written, " [w] ith professional and ongoing experience in matters of public policy, the judge presumably effectuates public policy goals with greater consistency than the one-time jury."" Whereas jury verdicts awarding punitive damages simply indicate a dollar amount, a judge could be required to state the reasons for the amount of punitive damages awarded.' 9 5 This would greatly facilitate appellate review.' 9 Under the current procedure, one can only speculate as to what led the jury to award punitive damages in the amount it chose. It may have relied upon an improper premise or one unsupported by the record, but the error may never be known. A requirement that a judge state the reasons for a punitive damages award would reduce the risk of undisclosed error.
Although trial judges' statements of reasons would reveal some errors that might go uncorrected on appeal if made by a jury, in general shifting to judges the responsibility to set punitive damages would have the salutary effect of reducing the role of appellate courts in setting punitive damages."' Under the ex- "'Aetna Life Insurance Co v Lavoie, 475 US 813 (1986) (draft opinion of Powell), excerpted in Lewis Powell, The 'Bizarre Results' of Punitive Damages, Wall St J A21 (Mar 8, 1995) .
" Compare Markman, 116 S Ct at 1396 (holding that judges rather than juries should construe patents in part because of "the importance of uniformity in the treatment of a given patent).
" ' Murphy, 61 Geo Wash L Rev at 739-40 (cited in note 134) (footnotes omitted). " Some state appellate courts have imposed similar requirements with respect to trial court rulings on post-trial motions challenging a jury's punitive damages award as excessive. See, for example, VF Corp v Wrexham Aviation Corp, 112 Md App 703, 686 A2d 647, 660 (1996 ), cert granted, 346 Md 28, 686 A2d 647 (1997 Hodges v S.C. Toof & Co, 833 SW2d 896, 902 (Tenn 1992) . 'See Redish, 70 Nw U L Rev at 504 n 75 (cited in note 31) (noting that factual findings by district judges "must be made explicitly, and are subject to appellate review," but "([flact findings by juries ... usually come in the form of an enigmatic general verdict, and are less susceptible to appellate review"). See also Charles E. Wyzanski, Jr., A Trial Judge's Freedom and Responsibility, 65 Harv L Rev 1281 , 1292 -93 (1952 'Judge Lee Sarokin described judicial intervention with respect to punitive damages as follows:
With the vague guidance given to juries as to the means for calculating [punitive] damages, it is difficult to justify judicial intercession on the basis that the amount of the award is invalid as a matter of law. What occurs in reality is an independent factual finding by the court simply that the penalty is too great. Corp, 705 F Supp 1053 , 1057 (D NJ 1989 , modified on other grounds, 718 F Supp 1233 (D NJ 1989). Although it is submitted that Judge Sarokin was incorrect in using the term "factual finding" to describe the determination of the proper amount of punitive damages, he shrewdly looked behind the rhetoric of deference that often obscures a de novo judicial assessment of how severe the penalty should be. See also Miller, 371 P2d at 829 (citations omitted):
Juzwin v Amtorg Trading
One cannot avoid thinking that the general rules offered to explain the reviewing court's decision are tailored to fit its feeling about the particular case before it. If that court does not approve the verdict it will state that the jury was motivated by passion or prejudice or that a "reasonable relationship" between the punitive and compensatory awards does not exist; or that the amount of the award is "enormous." On the other hand, the reviewing court in affirming the award may rely upon the converse of the reasons just mentioned, or upon a strong presumption in favor of the verdict as confirmed by the trial judge in refusing a new trial, or some other equally plausible statement.
If trial judges were responsible for awarding punitive damages, there would likely be fewer enormous awards. The occasions for appellate intervention would be fewer, and appellate courts could be expected to heed more closely precedents that ostensibly limit appellate review of the amount of damages awarded. 2°' The result of having trial judges set punitive damages would be to reduce the frequency with which punitive damages are effectively set on a cold record by judges who heard none of the testimony presented at trial. 0 2
Judges are also better equipped than juries to give proper weight to other sanctions that have been imposed on the defendant for the same conduct. Under the law of many states, prior fines, civil penalties, or awards of punitive damages militate in favor of a lower punitive award. 0 As a practical matter, however, to require a defendant to present such proof to a jury is virtually to eliminate prior punishment as a mitigating factor. As Judge Sarokin observed with respect to evidence of prior punitive awards, " [t] o require a defendant to present such prejudicial evidence to a jury as its only alternative is to place it between Scylla and Charybdis."'°4 Evidence that another jury, court, or agency Under traditional doctrine, a plaintiff may decline a remittitur and insist upon a new trial. See, for example, Vasbinder, 976 F2d at 122-23. With respect to punitive awards, some appellate decisions have departed from this principle, remanding with instructions to enter judgment in a reduced amount, rather than affording the plaintiff the option of a new trial. See, for example, Rowlett, 832 F2d at 207; Guzman, 540 F2d at 954. " 1 See, for example, Browning-Ferris Industries of Vermont, Inc v Kelco Disposal, Inc, 492 US 257, 279 (1989) (holding that trial court's ruling on motion for remittitur is reviewable "under an abuse-of-discretion standard") (footnote omitted). In BMW of North America, Inc v Gore, 116 S Ct 1589 , 1598 -1604 (1996 , the Supreme Court identified three "guideposts" that led it to conclude that an award of punitive damages was so excessive as to violate the Due Process Clause of the Fourteenth Amendment. The application of the due process limitation established in BMW may not be subject to the abuse-of-discretion standard.
On a related point, see Patrick E. Higginbotham, Juries and the Death Penalty, 41 Case W Res L Rev 1047, 1065 (1991) ("[W] e should submit the capital sentencing decision either to the judge or to the jury but not to both, and we should not permit it to be made independently by an appellate court."). 'See, for example, Green Oil Co v Hornsby, 539 S2d 218, 224 (Ala 1989) . See generally Restatement (Second) of Torts § 908 comment e (1977) ("Another factor that may affect the amount of punitive damages is the existence of multiple claims by numerous persons affected by the wrongdoer's conduct.").
'Juzwin, 705 F Supp at 1056, modified on other grounds, 718 F Supp 1233 (D NJ 1989). See also Games v Fleming Landfill, Inc, 186 W Va 656, 413 SE2d 897, 909 (1991) (Judge rather than jury should consider prior criminal sanctions or civil awards.); Model Punitive Damages Act § 10(a), 14 ULA 63 (Cum Ann Pkt Pt 1997) (Court may reduce punitive damages award if defendant was previously found liable for punitive damages under a final judgment arising from the same course of conduct, and the second award would be unfairly duplicative.).
has sanctioned the defendant is at least as likely to lead a jury to increase its award as it is to lead it to reduce the award.
If judges set punitive damages, cases in which such damages were found to be warranted also could be resolved more quickly and with less expense. Today it is not unusual for a jury's punitive damages award to be followed by further proceedings at the trial court level that may stretch out over several months. In addition to memoranda of law supporting and opposing a remittitur, evidence not before the jury is often tendered and considered." 5 If the trial judge grants a remittitur which the plaintiff accepts, the defendant may still appeal. Vesting in judges the authority to set punitive damages would significantly shorten the process.
B. The Insufficient Advantages of Assessment by Juries
The foregoing considerations strongly support shifting to judges the responsibility to decide the amount of punitive damages. They are not outweighed by the interests that might be served by leaving that responsibility with juries.
The Supreme Court has said that the purpose of jury trials in civil cases is "to assure a fair and equitable resolution of factual issues." Although other interests are served by civil jury trials, the notion that a jury has a superior ability to decide issues of credibility and other factual issues is plainly one of the principal justifications for civil jury trials.
This justification provides little support for asking juries to set punitive damages. No doubt the parties may dispute some facts relevant to the amount of punitive damages. In general, however, fact resolution is likely to be less significant than the exercise of judgment as to how large an award is warranted to serve the purposes of punitive damages. 0 ' When the amount of punitive damages is considered, ordinarily the jury already will have found that the defendant committed a wrong that caused injury to the plaintiff, determined the extent of the plaintiff's injuries (economic and noneconomic), and determined that the defendant acted with the degree of culpability necessary to permit an award of punitive damages. Factual disputes certainly can remain, just as in a criminal case there can be factual disputes relating to sentencing. But in most cases the determination of the amount of punitive damages is driven not by factual questions but by a subjective judgment as to the amount that will serve the purposes of punitive damages (typically, punishing the .defendant and deterring both the defendant and others from similar conduct in the future 2 8 ). As Professor Ellis has observed, determining the amount of punitive damages "does not require answering a 'what happened' question. Rather, it embodies the question, 'what ought to happen' to the defendant." 9 Jury determination of the amount of punitive damages also might be deemed preferable because a jury's verdict reflects the judgment of all the jurors, whereas a judge's determination is the judgment of one man or woman. 2 10 A nineteenth century Supreme Court decision, Railroad Co v Stout," 1 ' though not involving punitive damages, endorsed the wisdom-of-many justification for jury trials. Stout, a six-year old, seriously injured a foot while playing on an unguarded railroad turntable located near a public road. The facts were not in dispute. The jury returned a verdict of $7,500 against the railroad.
See Boston, Punitive Damages at § § 2:6-2:7 (cited in note 185). 'Ellis, 40 Ala L Rev at 1004 (cited in note 11). See Murphy, 61 Geo Wash L Rev at 802 (cited in note 134) ("Even if some factors are questions of pure fact-for example, the profitability of defendant's misconduct-the calculation of punitive damages cannot be said to be fact-dependent .... .") (footnote omitted). See also Gasperini, 116 S Ct at 2235 (Scalia dissenting) ("[T]he level of punitive damages is not really a 'fact' 'tried' by the jury."). The distinctive character of punitive damages determinations was aptly described by a Justice of the Supreme Court of Oregon:
In the trial of a criminal case the jury finds the facts and two days thereafter the judge imposes sentence. I have never heard it suggested that the judge in so doing is finding the facts. He is exercising a purely discretionary power to impose punishment, a power which is limited by the statutory maximum sentence which may be imposed. In the same manner the jury, in determining whether to assess punitive damages and in what amount, exercises a purely discretionary power based upon the facts which it has already found, a power which resembles that of the trial judge, except for the fact that his discretion is limited by statute whereas theirs is without limit unless the court imposes one. In the Supreme Court the railroad argued that, since the facts were undisputed, the issue of its negligence should have been decided by the judge as a matter of law. 12 The Court rejected the argument, explaining that in most cases of alleged negligence, [u] pon the facts proven in such cases, it is a matter of judgment and discretion, of sound inference, what is the deduction to be drawn from the undisputed facts.... Twelve men of the average of the community, comprising men of education and men of little education, men of learning and men whose learning consists only in what they have themselves seen and heard, the merchant, the mechanic, the farmer, the laborer; these sit together, consult, apply their separate experience of the affairs of life to the facts proven, and draw a unanimous conclusion. This average judgment thus given it is the great effort of the law to obtain. It is assumed that twelve men know more of the common affairs of life than does one man, that they can draw wiser and safer conclusions from admitted facts thus occurring than can a single judge.
Van Loin v Schneiderman

13
Today civil juries in federal court generally have only six or eight members rather than twelve. More importantly, however, the nature of the decision involved in awarding punitive damages suggests that the wisdom of a judge is preferable in this instance to the collective wisdom of a jury. Choosing an amount of punitive damages differs fundamentally from the determination of whether a party was negligent and from other applications of law to fact that are submitted to the jury even when the facts are undisputed (if reasonable persons could disagree about the outcome). The determination of whether a party was negligent, though certainly subjective in part, is guided by consideration of what a reasonable person in the defendant's shoes would have done. For most other issues decided by a jury there are similar objective criteria. The choice of the amount of punitive damages is not guided in any comparable way that makes the jury's knowledge of "the common affairs of life" 4 particularly useful. Another justification often advanced for jury trials in civil cases is the risk of judicial bias. This justification was advanced by the Anti-Federalists, 15 who in urging a jury-trial guarantee for civil cases quoted the following statement by Blackstone:
The impartial administration of justice, which secures both our persons and our properties, is the great end of civil society. But if that be entirely entrusted to the magistracy, a select body of men, and those generally selected by the prince or such as enjoy the highest offices in the state, their decisions, in spite of their own natural integrity, will have frequently an involuntary bias towards those of their own rank and dignity; it is not to be expected from human nature that the few should be always attentive to the interests and good of the many. "' In Pennsylvania, the Anti-Federalists cited an outrageous search by a constable that had resulted in an award of damages by a jury, and predicted that a "lordly court of justice" sitting without a jury would be "ready to protect the officers of government against the weak and helpless citizens." 2 It cannot be denied that in some instances bias could infect determinations of punitive damages by federal judges. But this possibility does not provide a good reason for continuing to leave those determinations in the hands of juries in all cases. First, a check against the operation of judicial bias would be provided by the fact that the amount of punitive damages would not be decided by the judge unless the jury first determined that the defendant was liable for punitive damages. Second, the strong tradition of independence and professionalism that has developed in the federal judiciary reduces the risk of judicial bias. 21 Penn 1888) . The author went on to say that if federal officers "commit similar or greater indignities, in such cases a trial by jury would be our safest resource, heavy damages would at once punish the offender and deter others from committing the same." Id. See also Essays by a Farmer, Maryland Gaz (Feb 15, 1788) , in Storing, ed, 5 The Complete Anti-Federalist at 14. 218 See Redish, 70 Nw U L Rev at 504 n 75 (cited in note 31) ("[Blecause of the generally careful selection process, federal judges are likely to be highly experienced, intelligent individuals steeped in traditions of the law. Thus, it is probable that at least in most cases judges will be better able to control their prejudices than will jurors.").
risk of judicial bias could be further reduced by having juries continue to set punitive damages in cases involving alleged abuses of government power, in which a judge's status as part of the government might be a source of bias. 219 It has been suggested that juries should set punitive damages because juries better represent the values of the community." 2 One of the functions of the jury system undoubtedly is to permit the ideals and beliefs of ordinary citizens to influence the administration of the law.
22 ' This function of jury trials provides little justification, however, for having juries set punitive damages.
Any allocation of decisionmaking authority to judges could be said to reduce the influence that community values exert through jury verdicts, but the law entrusts many important decisions to It has been argued that juries should set punitive damages because "the right to trial by jury lends credence to the decisions of our courts and engenders public confidence in the legal system," and "any efforts on behalf of the judiciary to substantially detract from that right... will weaken the confidence of the people in the courts." Although it is true that jury trials traditionally have been thought to be important in maintaining confidence in the legal system, the reality is that awards of punitive damages returned by juries are set aside altogether or reduced in an extraordinarily high percentage of cases."' If anything, taking determinations of the amount of punitive damages away from juries might well increase public confidence in the judicial system, because it would end a type of jury verdict that is partially or entirely overturned with exceptional frequency-perhaps more often than any other type of jury verdict. Moreover, the suggested change would merely take from the jury one part of one issue; juries would still determine liability for compensatory damages, amount of compensatory damages, and liability for punitive damages.
C. Summary
In cases brought in federal court, the responsibility to set punitive damages should rest with the trial judge (except in cases involving alleged abuses of governmental power). 227 The jury could be asked to return an advisory verdict on the amount of punitive damages; Federal Rule of Civil Procedure 39(c) expressly authorizes the use of advisory juries. 2 " Ultimately, however, the power to determine the proper amount of punitive damages should rest with the trial judge, subject to appellate review. 229 VI. IMPLEMENTING THE CHANGE It might be questioned whether federal courts, even if disposed to do so, can implement the change recommended here on their own, or whether they must await a statute or an amendticipate in every proceeding.").
Knight, Note, 14 Rev Litig at 683-84 (cited in note 210). . ' ' Where not precluded by a jury-trial guarantee of the applicable state constitution, the proposal advanced here may also merit consideration in state court systems with a strong tradition of a professional and independent judiciary. ment to the Federal Rules of Civil Procedure. No statute or amendment to the Rules is necessary.
In Colgrove,"' the Supreme Court upheld a local federal court rule providing that juries in civil cases would consist of six persons. Not only was there no statute or Federal Rule of Civil Procedure authorizing six-person juries, but at that time Rule 48 provided that " [t] he parties may stipulate that the jury shall consist of any number less than twelve" and thus contemplated a twelve-person jury absent such a stipulation. The Court held that Rule 48 was no obstacle to the local rule, because it was drafted in light of the assumption, held in Colgrove to be incorrect, that a trial by jury meant a trial by a jury of twelve persons. 2 Since no provision of the Federal Rules of Civil Procedure even reflects the assumption that juries are to set punitive damages, under Colgrove federal courts are free to adopt local rules providing for judicial determination of the amount of punitive damages. Even absent a local rule, an individual judge presumably may consider providing in a pretrial order that the amount of punitive damages will be set by the court if liability for such damages is found by the jury.2s CONCLUSION An award of punitive damages is a "windfall" to the plaintiff.
2 ' As one court put it, the plaintiff "is the fortuitous beneficiary of such an award simply because there is no one else to receive it." 5 It would be anomalous if the fortuitous beneficiary of a windfall had a constitutional right to choose the decisionmaker who determines the amount of the windfall. It would also be anomalous if defendants in civil cases had a constitutional right '"See id at 185 (Marshall dissenting). ' See id at 163-64. Rule 48 was amended in 1991 to direct trial courts to seat juries of not fewer than six and not more than twelve members. 28 USCA Rule 48 (1992).
'In diversity cases, a state practice of asking juries to fix punitive damages need not be followed unless it is bound up with state-created rights and obligations. The allocation of power between judges and juries is ordinarily a matter of federal procedural law, not an issue on which state law must be followed under the Erie doctrine. See Byrd v Blue Ridge Rural Electric Cooperative, 356 US 525, 535-40 (1958) ; Meyers v Selznick Co, 373 F2d 218, 222 n 1 (2d Cir 1966). Compare Tingley Systems, Inc v Norse Systems, Inc, 49 F3d 93, 96 (2d Cir 1994) (provision of Connecticut Unfair Trade Practices Act assigning determination of punitive damages to judge would have justified a new trial in case brought in federal court, where the district court has submitted the issue of punitive damages to the jury). ' City of Newport v Fact Concerts, Inc, 453 US 247, 267 (1981 [65:179 to have punitive damages set by a jury, whereas in criminal cases judges determine sentences of imprisonment (and in some cases even death ). Because the Seventh Amendment need not and should not be interpreted to entitle either plaintiffs or defendants to have a jury fix punitive damages, judicial assessment of punitive damages merits much more consideration than it has received, as an alternative to caps and other reforms designed to curb excessive awards. ' 
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